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Andrew P. Baxley, Interlocutory Attorney:
On May 30, 2006, the Board sent a notice of default to
respondent because no answer was of record.
On June 23, 2006, respondent filed a response thereto.?
On June 29, 2006, respondent then filed a notion to accept

2 and concurrently filed an answer

its late-filed answer,
therewith. The notion has been fully briefed.
However the issue of a defendant's failure to tinely

answer is raised, the standard for determ ni ng whet her

! Such response does not include proof of service upon

petitioner, as is required by Trademark Rule 2.119(a). However,
because respondent filed a copy of that response as an exhibit to
its notion to accept a late-filed and such notion includes proof
of service upon petitioner, the Board has consi dered that
response.

2 Anotice of default is essentially an ex parte matter which
does not contenplate the filing of a brief in opposition to a
response thereto. Accordingly, a response to a notice of default
generally should not be in the formof a notion, which
contenplates full briefing by the parties. Conpare TBMP Secti ons
312.01 and 502.02(b) (2d ed. rev. 2004).
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default judgnent should be entered agai nst the defendant for
its failure to file a tinely answer to the conplaint is the
Fed. R Cv. P. 55(c) standard, i.e., whether the defendant
has shown good cause why default judgnent should not be
entered against it. As a general rule, good cause to set
aside a defendant’s default will be found where the

def endant’ s del ay has not been willful or in bad faith, when
prejudice to the plaintiff is |acking, and where defendant
has a nmeritorious defense. See Fred Hayman Beverly Hills,
Inc. v. Jacques Bernier Inc., 21 USPQd 1556 (TTAB 1991).
The determ nation of whether default judgnent should be
entered against a party lies within the Board s sound
discretion. In exercising that discretion, the Board is

m ndful of its policy to decide cases on their nerits where
possi ble. Accordingly, the Board only reluctantly enters
judgnent by default for failure to tinely answer. See TBMP
Section 312.02 (2d ed. rev. 2004).

After reviewing the parties' argunents and exhibits,
the Board finds that respondent's failure to tinely file an
answer was caused by respondent's non-recei pt of the copies
of the petition to cancel and notice instituting this
proceedi ng that the Board sent to respondent. Further,
there is no evidence of any prejudice to petitioner, and
respondent has set forth a neritorious defense by way of the

denials in its answer. Based on the foregoing, the Board



Cancel l ati on No. 92045615

finds that respondent has shown good cause why default
j udgnent shoul d not be entered against it.
In view thereof, the notice of default is hereby set
asi de and respondent's notion to accept its late-filed answer
is granted. Respondent's answer is accepted and nade of

record. Discovery and testinony periods are reset as foll ows.

DISCOVERY PERIOD TO CLOSE: 11/3/06
Plaintiff's 30-day testimony period to close: 2/1/07
Defendant's 30-day testimony period to close: 4/2/07
Plaintiff's 15-day rebuttal testimony period to close: 5/17/07

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, must be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



